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STATEMENT OF THE | SSUE

As the parties have stipulated, the issue in this case is
whet her Respondent Fl ori da Housi ng Finance Corporation (the
“Corporation”) properly interpreted Rule 67-48.032(2), Florida

Adm ni strative Code, and the correspondi ng provisions on the



same subject found in paragraph 2, at page 2, of the
Corporation’s 2000 Qualified Allocation Plan (collectively, the
"Instructions”), when it applied the Instructions to determ ne
t he substantial interests of Petitioners and |Intervenors.

PRELI M NARY STATEMENT

On Cctober 17, 2000, Petitioner Lakesmart Associates, Ltd.
(“Lakesmart”) filed a petition seeking an adm nistrative
determ nation that certain statenments by the Corporation
constituted invalid unadopted rules, initiating Case Nunmber 00-
4287RU. Petitioner RPK Associates, Ltd. (“RPK’) commenced Case
Nunber 00-4408RU by filing a simlar petition on Cctober 26,
2000. On or about Novenber 2, 2000, the Corporation noved to
consolidate the two cases. An Order granting consolidation was
entered on Novenmber 8, 2000. On Novenber 8, 2000, Intervenors
Meadow d en, Ltd. and Coral Village Il, Ltd. (“Meadow den” and
“Coral Village”), filed their petition for joinder, seeking to
join the petition of RPK. On Novenber 9, 2000, an order was
entered granting Intervenors |l eave to intervene in the
consol i dat ed cases.

A Joint Prehearing Stipulation was filed Decenber 8, 2000.
In addition, on the day of the final hearing, the parties
entered into and filed a separate Stipulation. In their
Stipulation, the parties agreed that this matter should go

forward as a proceedi ng under Section 120.57(1)(e), Florida



Statutes, with the adm nistrative |aw judge entering a
recommended order pursuant to Section 120.57(1), Florida
Statutes. The Stipulation further provided that the sole issue
to be decided in the proceedi ng was whet her the Corporation’s
interpretation of the Instructions was proper. The parties
agreed that the criteria set forth Section 120.57(1)(e)2,
Florida Statutes, were not in dispute, except as necessary to
determ ne the stipulated issue, and would require no proof by
the Corporation. The adm nistrative |aw judge accepted the
parties’ Stipulation, which is hereby adopted and i ncorporated
by reference, and deened the pleadings to be anmended to conform
t herewi t h.

At the final hearing, Lakesmart presented the testinony of
Gnen Lightfoot and LI oyd Boggi o. Meadow d en and Coral Village
presented the testinony of Bowen Arnold. In addition,
Petitioners’ Exhibits 1 through 8 were received into evidence.
The Corporation presented the testinony of its Executive
Director, Mark Kaplan. Respondent’s Exhibits 1 through 7 and 9
t hrough 12 were also admtted into evidence. Respondent’s
Exhibits 13, 14, 15, and 16 were not admtted but were proffered
by Respondent.

Respondent’s Exhibit 8, as identified, consisted of
portions of the deposition of LlIoyd Boggio that the Corporation

designated after the final hearing. |In accordance with the



adm nistrative |law judge’'s instructions, the Corporation filed
its designations on Decenber 14, 2000, subject to the other
parties’ objections. Intervenors tinely objected to sone of the
Corporation’s deposition designations. Accordingly, the
following rulings are nmade regardi ng Respondent’s Exhibit 8.

Wt hout objection, the portions of M. Boggi o's deposition
desi gnated by the Corporation that shall be received into
evi dence are: Page 4, Line 15 through Page 7, Line 13; Page 13,
Lines 1 through 25; and Page 39, Line 6 through Page 40,

Line 15. Intervenors’ objections, on the basis of relevance, to
t he adm ssion of Page 44, Line 8 through Page 46, Line 10; Page
51, Line 17 through Page 54, Line 1; and Deposition Exhibit 17,
are sustai ned; these portions of Respondent’s Exhibit 8 are not
admtted into evidence but have been received as a proffer.
Finally, Page 20, Line 13 through Page 21, Line 22 of

M. Boggi o’ s deposition, which Intervenors cross-designated, is
recei ved wi t hout objection.

The parties submtted proposed recomended orders and post-
heari ng nmenoranduns that have been carefully considered by the
admnistrative law judge in the preparation of this Recommended
O der.

FI NDI NGS OF FACT

The evi dence presented at final hearing established the

facts that foll ow.



The Corporation and Its Duty
to Allocate Federal |Incone Tax Credits

1. The Corporation is a public corporation that
adm ni sters governnental progranms relating to the financing and
refinancing of housing and related facilities in Florida. It is
governed by a ni ne-nmenber board conposed of ei ght persons whom
t he governor appoints plus the Secretary of the Departnent of
Community Affairs, sitting ex-officio.

2. Among other things, the Corporation is the state's
desi gnated "housing credit agency” as defined in the Internal
Revenue Code. As such, the Corporation has the responsibility
and authority to establish procedures necessary for the
all ocation and distribution of |owincone housing federal tax
credits, which are created under and governed al nost entirely by
federal |aw.

3. These tax credits, which are designed to encourage the
devel opnent of |owinconme housing for famlies, provide a
dol l ar-for-dollar reduction of the holder’s federal inconme tax
l[iability and can be taken each year, for up to ten years, that
the | owinconme housing project for which the credits were
awar ded continues to satisfy Internal Revenue Code requirenents.
Housing tax credits are allotted annually to the states on a per
capita basis and then awarded, through state-adm nistered

programnms, to devel opers of rental housing for | owincone and



very lowincone famlies. Once awarded, there is a market for
these tax credits; consequently, a devel oper may sell themat a
di scount to obtain imediate cash for its project.

4. As a populous state, Florida receives between
$18 mllion and $18.5 million in federal tax credits each year.
The Corporation allocates the state's share of tax credits to
eligible recipients pursuant to a Qualified Allocation Plan
("QAP") that federal |aw requires be prepared. The QAP, which
nmust be approved by the governor, is incorporated by reference
in Rule 67-48.025, Florida Adm nistrative Code.

5. In accordance with the QAP, the Corporation enploys
various set-asides and special targeting goals that play a
substantial part in determ ning which applicants will receive
tax credits in a particular year. Wile targeting goals are
"aspirational" in nature, set-asides are relatively inflexible.
Thus, special targeting goals nmay be nmet if credits are
avai lable. In contrast, credits that were reserved (or "set-
aside") for specific project types will be awarded to applicants
whose devel opnments fall within the defined set-aside.

6. The set-asides that have spawned the instant dispute
are the Geographic Set-Asides and the Non-Profit Set-Aside. The
CGeographic Set-Asides require that a pre-determ ned portion of
the available tax credits be awarded to applicants in each of

the follow ng county groups: Large County, Medium County, and



Smal | County. |In 2000, the allocation percentages for these
groups were 64% 26% and 10% respectively. The Non-Profit
Set - Aside, which is a function of federal |law, requires that at
| east 12% of the credits be awarded to non-profit applicants.

7. None of the other set-asides is either at issue here or
affects the analysis or outcone. The sane is true of the
special targeting goals. For sinplicity's sake, therefore,
special targeting goals will be ignored in the discussion that
follows, and it will be assuned, unless otherw se stated, that
t he Geographic and Non-Profit Set-Asides are the only factors
(besides nerit) that affect the Corporation's award of tax
credits.

The Petitioners and | ntervenors
(Collectively, "Petitioners")

8. Lakesmart is a Florida |imted partnership which has as
one of its general partners a non-profit corporation. 1In the
2000 application cycle, Lakesmart applied to the Corporation for
an award of tax credits fromthe Medium County all ocation
Lakesmart is a "Non-Profit Applicant” for purposes of the Non-
Profit Set-Aside.

9. RPKis a Florida limted partnership. |In the 2000
application cycle, RPK applied to the Corporation for an award
of tax credits fromthe Large County allocation. For purposes

of the Non-Profit Set-Aside, RPKis a "for-profit Applicant."



10. Meadow G en and Coral Village are Florida limted
partnershi ps. Each has a non-profit corporation as one of its
general partners. Both applied to the Corporation in the 2000
application cycle for an award of tax credits fromthe Medi um
County allocation. Each is considered a "Non-Profit Applicant”
for purposes of the Non-Profit Set-Aside.

Eval uation, Ranking, and the Tentative Fundi hg Range

11. To distribute the finite anbunt of tax credits
avai |l abl e each year, the Corporation has designed a conpetitive
process whereby potential recipients file applications that the
Cor poration grades according to selection criteria set forth in
the QAP. Points are assigned based on conpliance with these
criteria. At the end of the evaluation process, each applicant
that met the threshold requirenents will have earned a final
score that determnes its rank in ternms of relative nerit, with
hi gher-scored projects being "better"” than | ower-scored
proj ects.

12. Because of the set-asides, however, credits are not
awarded sinply on the basis of conparative scores. Instead, the
Ceographic Set-Asides require that the applicants be sorted and
ranked, according to their scores, within the Large County,
Medi um County, and Small County groups to which they bel ong and
from whose credit allocations the successful applicants will be

funded. As a result, therefore, if the several applicants with



the three highest scores in the entire applicant pool were all
in the Large County group and the applicant with the fourth

hi ghest score were in the Small County group, for exanple, then
the latter applicant would be ranked first in the Small County
group. This nmeans, to continue with the exanple, that if the
first- and second-ranked projects in the Large County group were
to exhaust the credits allocated to that group, then the
applicant with the third highest score overall would not be
funded, while the applicant with the fourth highest score in the
appl i cant pool (but ranked first in a county group) woul d be
funded. 16/

13. After the Corporation has sorted the applicants by
county group and ranked them w thin their respective groups,
from hi ghest to | owest based on the applicants' final scores, it
draws a tentative funding line within each group. Applicants
above these lines are within the tentative funding range and
t hus apparently successful. Conversely, an applicant bel ow t he
tentative funding line in its county group will not receive tax
credits unless, to satisfy a set-aside or fulfill a special
targeting goal, it is noved into the funding range.

14. In the 2000 application cycle, a prelimnary outcone
whi ch had occurred only once before, in 1997, happened again:
the aggregate of credits requested by the non-profit applicants

within the tentative funding range did not anmount to the Non-
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Profit Set-Aside percentage —12%in 2000 —of total avail able
credits. Therefore, the Corporation needed to el evate as many
apparently unsuccessful non-profit applicants into the funding
range —and concomtantly to renove as many apparently
successful for-profit applicants fromthe funding range to nake
roomfor the favored non-profit applicant(s) —as necessary to
fulfill the 12% quot a.

An Asi de on Categorical Ranking

15. The separation of applicants into three groups
according to the Geographic Set-Asides, and the effect that has
on determ ning which applicants will receive credits, was
nmenti oned above. To better understand the parties' dispute
regardi ng the procedure for satisfying the Non-Profit Set-Aside
when, as in 2000, it is necessary to award credits to a
put ati vely unsuccessful non-profit applicant at the expense of a
put atively successful for-profit applicant, a second, nore
detailed | ook at the inplications of categorical ranking will be
hel pful .

16. Because of the Non-Profit Set-Aside, the set of al
qualified applicants ("Applicant Pool") is divided into two
cl asses: non-profit and for-profit corporations. As wll be
seen, the class of non-profit corporations is further separated,
for purposes of the Non-Profit Set-Aside, into two subcl asses:

donmestic non-profits and out-of-state, or foreign, non-profits.
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Finally, to repeat for enphasis, all qualified applicants,
regardl ess of class or subclass (if applicable), fall within one
of three groups according to the Geographic Set-Asides: Snal
County, Medium County, and Large County.

17. The followi ng chart depicts the rel evant
classification of applicants within the Applicant Pool:

Appl i cant Pool

Non-profits For-profits
Donesti c For ei gn
Smal | County Medi um County Large County

Because, as the chart shows, each applicant fits into severa
categories, applicants may be ranked in order of their
conparative scores in a variety of conbi nations, dependi ng on
how they are sorted, e.g. all applicants, all Large County for-
profits, all foreign non-profits, etc.

18. Once the Corporation has drawn the tentative fundi ng

lines (which, recall, are county group-specific) and determ ned
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prelimnarily which applicants will receive fundi ng and which
will not, two additional categories exist: applicants within
the fundi ng range and applicants bel ow (or outside) the funding
range. Owning to the nature of the instant dispute, however, the
only non-profits discussed bel ow are those outside the tentative
fundi ng range, unless otherw se stated, and the only for-profits
consi dered are those within the tentative funding range, unless
ot herwi se stated. 1/

19. The above nmekes clear, it is hoped, that a reference
to the "highest scored"” applicant, w thout nore, nay descri be
many applicants, such as the highest scored donestic non-profit,
t he hi ghest scored non-profit in the Small County group, the
hi ghest scored foreign non-profit in the Large County group, and
so on. Mre information is needed to pinpoint a particul ar
entity.

20. For ease of reference, and to facilitate the
di scussi on and di sposition of the present dispute, the follow ng
abbreviations will be used in this Recommended O der as

short hand descriptions of applicants’ defining characteristics:

Abbr evi ation Meani ng

NP Non-profit applicant
FP For-profit applicant
Hi gh- hi ghest scored

Low | owest scored

13



D

F

S, M and L
I

X, Y

Conbi ni ng these abbrevi ati ons
description, as nore informati

Conbi nati on

Hi gh- NP

Hi gh- NP[ D! ]

Hi gh- NP[ F! |

H gh-NP[ D] (S)

donmestic entity (i.e. organi zed
under Florida | aw)

foreign entity (i.e. organi zed
under the | aw of a state other
t han Fl ori da)

Smal |, Medi um and Large County,
respectively

hi ghest or | owest scored within

t he indicated category; e.g. High-
NP(S!) nmeans hi ghest scored non-
profit within the Small County
group; Low FP(S!) means | owest
scored for-profit in the Smal
county group

vari abl es
provi des an increasingly precise
on i s added. For exanpl e:

Descri ption

Hi ghest scored non-profit in sone,
unknown cat egory

Hi ghest scored donestic non-
profit, unknown group; is not
necessarily the highest scored
non-profit in the class of non-
profits

Hi ghest scored foreign non-profit,
unknown group; is not necessarily
t he hi ghest scored non-profit in
the class of non-profits

H ghest scored donestic non-
profit, located in the Snmall
County group; not the highest
scored non-profit within the Smal
County group

14



H gh-NP[ D] (S!) Hi ghest scored non-profit in the
Smal | County group; is a donestic
corporation but is neither the
hi ghest scored non-profit nor
hi ghest scored donestic non-profit

Hi gh- NP[ D] ( S) Hi ghest scored donestic non-profit
in the Small County group; is
nei t her the highest scored non-
profit, the highest scored
donestic non-profit, nor the
hi ghest scored non-profit in the
Smal | County group

Low FP! Lowest scored for-profit in
the class of for-profits

Low FP(M) Lowest scored for-profit in
Medi um County group; is not
necessarily the | owest scored for-
profit in the class of for-profits

The Controversy: Gored Oxen and Leapt-Over Frogs

21. The solution to the problemthat arose in the 2000
application cycle when an insufficient nunber of non-profit
applicants wound up initially within the tentative funding range
is found in two places: Rule 67-48.032, Florida Adnministrative
Code, and the 2000 QAP. Although the |Ianguage of the two is not
identical, the parties agree that the rule and the pertinent QAP
provi sions have the same nmeaning, despite their differences in
wor di ng. The undersi gned has concl uded, however, that the
di fferences, though subtle, substantially affect the outcone of
this case. It is necessary, therefore, to read themcarefully.

22. Rule 67-48.032(2), Florida Adm nistrative Code,

provides in pertinent part:
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To ensure that the mninum 10%is set aside,
the Corporation has determ ned that an
initial allocation of 12%to qualified Non-
Profits will be net. |In order to achieve
the initial 12% set aside, Applications from
Applicants that qualify or whose Ceneral
Partner qualifies as a Non-Profit entity
pursuant to Rule 67.48.002(71), F.A. C., HUD
Regul ati ons, Section 42(h)(5)(c), subsection
501(c)(3) or 501(c)(4) of the Code and
organi zed under Chapter 617, Florida
Statutes, or organi zed under simlar state
law i f organized in a jurisdiction other
than Florida and neet scoring threshold
requi renents shall be noved into the funding
range, in order of their conparative scores,
wi th Applicants whose Non-Profit entity is
organi zed under Florida | aw receiving
priority over Non-Profit entities of other
jurisdictions, until the set-aside is
achieved. The last Non-Profit Devel opnent
that is noved into the funding range in
order to achieve the 12% initial set-aside
shall be fully funded even though that may
result in a higher Non-Profit set-aside.
This will be acconplished by renoving the

| onest scored Application of a for-profit
Applicant fromthe funding range and
replacing it with the highest scored Non-
Profit Application below the funding range
wi thin the applicabl e Geographic Set-Aside
pursuant to the QAP. This procedure will be
used again on or after October 1, if
necessary, to ensure that the Agency

all ocates at |east 10% of its Allocation

Aut hority to qualified Non-Profit

Applicants. Any for-profit Applicant so
removed fromthe funding range will NOT be
entitled to any consideration or priority
for the receipt of current or future Housing
Credits other than placenent on the current
ranki ng and scoring list in accordance with
its score. Binding Commtnents for Housing
Credits froma future year will not be

i ssued for Applicants so displ aced.
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23. Paragraph 2, at page 2, of the Corporation’ s 2000 QAP
states:

[ The Corporation] has determ ned that an
initial allocation of 12%to qualified Non-
Profits will ensure that the 10% requirenent
will be met in the event that al

Devel opnents included in the initial 12% do
not receive an allocation. |In order to
achieve the initial 12%set-aside a
tentative funding line will be drawn. Then,
Applications from Non-Profit Applicants that
nmeet scoring threshold requirenents shall be
nmoved into the tentative funding range, in
order of their scores with Applicants whose
Non-Profit entities are organi zed under
Chapter 617, Florida Statutes, having
priority, until the 12% set-aside is
achieved. This will be acconplished by
nmoving the | owest scored Application of a
for-profit Applicant in the funding range
down in ranking so it is ranked bel ow the

| owest Non-Profit Applicant within the
fundi ng range and novi ng the hi ghest scored
Non- Profit Applicant organi zed under Chapter
617, Florida Statutes bel ow the funding
range within the applicable Geographic Set-
Asi de pursuant to the QAP up in ranking so
it is ranked one ranking space above the
for-profit Applicant that was nmoved down in
ranking. |If no such Applicant exists, the
hi ghest Non-Profit Applicant organized under
simlar statutes from another state which is
bel ow t he fundi ng range within the
appl i cabl e Geographi c Set-Aside pursuant to
the QAP, will be noved into funding range in
t he sane manner as stated in the previous
sentence. This procedure will be used again
on or after October 1, 2000, if necessary,
to ensure that the [Corporation] allocates
at | east 10%of its Allocation Authority for
2000 to qualified Non-Profit Applicants.

Any for-profit Applicant so renoved fromthe
funding range will NOT be entitled to any
consideration or priority for the receipt of
current or future housing credits other than
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pl acenent on the current ranking and scoring
list in accordance with its score. Binding
Commitnments for housing credits froma
future year will not be issued for
Appl i cants so displaced. The |ast Non-
Profit Applicant noved into the funding
range, in order to neet the initial 12% set-
aside or in order to neet the m nimum 10%
set-aside after October 1, 2000, wll be
fully funded conti ngent upon successfu
credit underwiting even though that may
result in a higher Non-Profit set-aside.
After the full Non-Profit set-aside anount
has been allocated, remaining Applications
from Non-Profit organi zations shall conpete
with all other Applications in the HC
Program for remaining Allocation Authority.

24. The Corporation's interpretation of Rule 67-48.032,
Fl ori da Adm nistrative Code, and paragraph 2 of the 2000 QAP
(collectively, the "lInstructions”) to determ ne the procedure
for satisfying the Non-Profit Set-Aside in connection with the
2000 application cycle has caused consi derable controversy —and
led to this proceeding. The controversial interpretation was
publicly mani fested on Septenber 15, 2000, when the Corporation
publ i shed a prelimnary ranking sheet on its web site which
reflected adjustnents that its staff had made to fulfill the
Non-Profit Set-Aside. Wthin days, adversely affected
applicants were conplaining that the Corporation's staff had
m sinterpreted the Instructions.

25. The Corporation's staff had construed the Instructions

to mean that when it is necessary to displace a for-profit
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within the tentative funding range to satisfy the Non-Profit
Set-Aside, the follow ng procedure nust be followed:

Renmove Low FP! (x!) and replace it wth High-

NP[D](x). 2/ If there is no donmestic non-

profit in county group X, then replace Low

FP' (x!') with Hi gh-NP[F](x!). 3/
This construction permts Hgh-NP[D'], if there is one, High-
NP!'[F!I'] if not, to remain outside the funding range, because it
m ght not be in county group Xx.

26. In practice, the process that the Corporation’s staff
had settled upon operated, in the circunstances presented, to
the detrinment of Petitioners. Here is howit worked. After the
tentative funding range was established, the | owest scored for-
profit in the class of for-profits was in the Small County
group. 4/ There were no non-profits, domestic or foreign, in
that group to el evate, however, and so LowFP!'(S!') could not be
renmoved; the fall-back procedure was followed. See endnote 4.

27. As it happened, RPK was Low FP(L!) and had a | ower
score than LowFP(M). Thus, under the Corporation's staff's
interpretation of the Instructions, as reveal ed by the rankings
posted on Septenber 15, 2000, Hi gh-NP[D] (L!) was noved into the
funding range in the place of RPK, even though H gh-NP[D (L!)"s
final score was |lower than that of Lakesmart —which was Hi gh-

NPI[D](M). (Coral Village and Meadow 3 en were the second-

and third-ranked donestic non-profits, respectively, in the
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Medi um County Group. Sorted by class, Lakesmart, Coral Village,
and Meadow G en woul d be ranked first, second, and sixth in the
class of non-profit applicants.) 5/

28. The second | owest-scored for-profit in the class of
for-profits was also in the Large County group. Thus, it becane
LowFP!'(L!') after RPK was renoved. It, too, was replaced by the
Large County non-profits that became, in turn, H gh-NP[D] (L!) as
t he next highest-ranked non-profit in that group was noved up
into the funding range to satisfy the 12% Non-Profit Set-Aside.
In all, the Corporation's staff proposed to el evate —and hence
award tax credits to —four non-profit applicants whose final
scores were |ower than Lakesmart's and Coral Village's. One of
those four putative beneficiaries had a | ower final score than
Meadow G en's.

29. Lakesmart and others who di sagreed with the
Corporation’s staff advanced an alternative interpretation of
the Instructions. |In their view, to ensure that the Non-Profit
Set-Aside is net requires the foll ow ng naneuver:

Remove Low FP(x!) and replace it with High-
NP[D'](x). 6/ |If there is no donestic non-
profit outside the funding range, then
repl ace Low FP(x!) with H gh-NPI[F!'](x!).
7/
This interpretation admts the possibility that Low FP! m ght

remain in the fundi ng range, because it mght not be in county

group X.

20



30. Under this interpretation, favored by all Petitioners,
Lakesmart and Coral Village would be elevated into the funding
range, rather than being "l eap-frogged” by | ower-scored non-
profits, and RPK woul d not be displaced. (O course,
Petitioners' interpretation would require that sone other for-
profit ox be gored —one having a higher score than RPK' s.)

31. These conpeting interpretations of the Instructions
were presented to the Corporation's board for consideration at
its public neeting on Septenber 22, 2000. After a discussion of
the issues, in which nenbers of the public participated, the
board voted unaninmously to accept the interpretation that the
staff had acted upon in preparing the Septenber 15, 2000,
ranki ngs. Later in the same neeting the board adopted final
ranki ngs, which were prepared in accordance with the approved
interpretation, that resulted in the denial of Petitioners'
applications for tax credits.

The 1997 Awards: Precedent or Peculiarity?

32. Petitioners maintain that their interpretation of the
Instructions is supported by a supposed precedent allegedly set
in 1997 that, they say, was binding on the Corporation in 2000.

33. In the 1997 cycle, it so happened that after draw ng
the tentative funding lines, the sumtotal of credits sought by
non-profits within the prelimnary funding range failed to reach

the then-required threshold of 10% Thus, for the first tine,
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the Corporation faced the need to replace hi gher-scored for-
profits (that were apparently in line for funding) with | ower-
scored non-profits that otherw se would not have received
credits.

34. The QAP that governed the 1997 awards provided for the
Non-Profit Set-Aside but was silent on the procedure for
satisfying it:

The Agency will allocate not | ess than 10%
of the state’s allocation authority to
projects involving qualified, non-profit
Applicants, provided they are non-profits
organi zed under Chapter 617, Florida
Statutes, and as set forth in Section
42(h)(5) of the Internal Revenue Code, as
anended, and Rule Chapter 91-48, Florida
Adm ni strative Code.

Respondent's Exhibit 2, page 8.

35. Rule 91-48.024(3), Florida Adm nistrative Code (1997),
did contain directions for carrying out the required
substitution. It prescribed the follow ng procedure for
el evating non-profits:

I f 10% of the total Allocation Authority is
not utilized by Projects with Non-Profit
Applicants, Applications from Non-Profit
Applicants that neet scoring threshold

requi renents shall be noved into the funding
range, in order of their conparative scores,
until the 10% set-aside is achieved. This
wi |l be acconplished by renoving the | owest
scored Application of a for-profit Applicant
fromthe funding range and replacing it with
t he hi ghest scored Non-Profit Application
bel ow t he fundi ng range within the
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appl i cabl e Geographi c Set-Aside pursuant to
section (2) above.

Petitioners' Exhibit 1. These provisions will be referred to
hereafter as the "1997 Directions,"” to distinguish themfromthe
| nstructions.

36. Omen Lightfoot was the Corporation's Deputy
Devel opment Officer in 1997. |In that capacity, she was directly
responsi ble for inplenmenting the rules relating to the award of
| ow-i ncone housing tax credits. To satisfy the Non-Profit Set-
Aside, Ms. Lightfoot followed the 1997 Directions as she
understood them In so doing, she sorted the eligible non-
profits by class (i.e. without regard to their respective county
groups) and ranked themin score order, fromthe highest scoring
project to the | owest scoring project. 8/ Then, M. Lightfoot
noved the highest scoring non-profit in the class of non-profits
to a position inmedi ately above the for-profit with the | owest
score in the sane geographic set-aside as the favored non-profit
so that the non-profit project would be fully funded. That is,
she replaced LowFP(x!) with H gh-NP!'(x!). This process was
repeat ed, noving the next highest ranked non-profit to a
position i medi ately above the | owest-ranked for-profit in the
same geographic set-aside as the elevated non-profit, until the

Non-Profit Set-Aside was net.
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37. Although the Corporation presently argues that its
board was not fully informed in 1997 as to the procedure that
Ms. Lightfoot followed in fulfilling the mandate of the Non-
Profit Set-Aside, a preponderance of evidence established that
Ms. Lightfoot's actions were within the scope of her authority
and taken in furtherance of her official duties; that the board
was aware of what she had done; and that the board took no
action to change the results that followed from M. Lightfoot's
interpretation and inplenentation of the 1997 Directions. M.
Lightfoot's application of the 1997 Directions, in short, was
not the unauthorized act of a rogue enployee. Rather, as a
matter of fact, her action was the Corporation's action,
irrespective of what any individual board nenber m ght
subj ectively have understood at the tine.

38. In the years following the 1997 awards, Rule 9l -
48.032, Florida Adm nistrative Code, was re-nunbered Rule 67-
48. 032 and anended three tines, the nost recent anmendnent
becom ng effective on February 24, 2000. As a result, the 1997
Directions evolved into the | anguage of Rule 67-48.032(2) which,
t hough not identical, retains the essential neaning of its
pr edecessor.

39. During the sane period, the QAP was al so anended three
times, the version controlling the 2000 application cycle having

been approved by the governor on Decenber 16, 1999, and adopted
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by reference in the Florida Adm nistrative Code on February 24,
2000. Unlike the revisions to Rule 91-48.032(3), however, the
changes in the QAP that relate to the issue at hand are
significant, because the 2000 QAP sets forth a procedure for
fulfilling the Non-Profit Set-Aside when the collective anount
of credits sought by non-profits in the tentative funding range
falls short of the mandated mark, whereas the 1997 QAP did not.

CONCLUSI ONS OF LAW

40. The Division of Adm nistrative Hearings has persona
and subject matter jurisdiction in this proceeding pursuant to
Sections 120.569 and 120.57(1), Florida Statutes.

41. The parties stipulated to the standing of Petitioners
(including Intervenors) to maintain this proceeding, and the
evi dence established that the substantial interests of each of
them were affected by the agency action at issue.

42. Petitioners have the burden of going forward with the
evidence as well as the ultimte burden of establishing the

basis for their claim The Environnental Trust v. Departnent of

Environnental Protection, 714 So. 2d 493, 497 (Fla. 1lst DCA

1998), and therefore nust denonstrate the inpropriety of the
Corporation's interpretation of the Instructions.

43. Florida courts generally defer to an agency’s
interpretation of its own rules and the statutes that it

adm nisters. See D. A B. Constructors, Inc. v. State of
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Transportation, 656 So. 2d 940, 944 (Fla. 1st DCA 1995); Hunmna

Inc. v. Departnent of Health and Rehabilitative Services, 492

So. 2d 388, 392 (Fla. 4th DCA 1986) (agency’s interpretation of
its own rule is entitled to great wei ght and persuasive force).
This deference is given to the interpretations of, and neani ngs
assigned to, such rules and statutes by the officials charged

with their admnistration. Pan Anerican Wrld A rways, Inc. v.

Fl orida Public Service Conm ssion, 427 So. 2d 716, 719 (Fl a.

1983) .

44. Fromthe general principle of deference follows the
nore specific rule that an agency’s interpretation need not be
the sole possible interpretation or even the nost desirabl e one;
it need only be within the range of perm ssible interpretations.

State Board of Optonetry v. Florida Society of Ophthal nol ogy,

538 So. 2d 878, 885 (Fla. 1st DCA 1988); see al so Suddath Van

Lines, Inc. v. Departnent of Environnental Protection, 668

So. 2d 209, 212 (Fla. 1st DCA 1996). However, "[t]he deference
granted an agency’s interpretation is not absolute." Departnent

of Natural Resources v. Wngfield Devel opnent Co., 581 So. 2d

193, 197 (Fla. 1st DCA 1991). (Obviously, an agency cannot

i npl ement any concei vabl e construction of a statute or rule no
matter how strained, stilted, or fanciful it mght be. 1d.

Rat her, "only a perm ssible construction” will be upheld by the

courts. Florida Society of Ophthal nol ogy, 538 So. 2d at 885.
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45. Accordingly, “[w hen the agency's construction clearly
contradicts the unanbi guous | anguage of the rule, the
construction is clearly erroneous and cannot stand.” Whodley v.

Departnent of Health and Rehabilitative Services, 505 So. 2d

676, 678 (Fla. 1st DCA 1987); see also Legal Environnental

Assi stance Foundation v. Board of County Comm ssioners of

Brevard County, 642 So. 2d 1081, 1083-84 (Fla.

1994) (“unreasonabl e interpretation” will not be sustained).

46. I n determ ning which side has advanced the proper
interpretation, it is helpful to reduce the | anguage of the
rules (both Rule 91-48.032(3), Florida Adm nistrative Code
(1997), and Rule 67-48.032(2), Florida Adm nistrative Code
(2000)) and the QAP to the bare essentials. By renoving terns
that are not in dispute and abbreviating others, the structure
of the pertinent provisions becomes nmuch clearer. Thus:

Rul e 91 -48.032(3)

[ NPs] shall be noved into the funding range,
in order of their conparative scores,

by renoving the [LowFP] and replacing it
with the [H gh-NP] within the applicable
Geogr aphi c Set - Asi de[ . ]

* * *

Rul e 67-48.032(2)

[ NPs] shall be noved into the funding range,
in order of their conparative scores, wth
[ NP[ D] s] receiving priority over [NP[F]s]

. . by renpoving the [Low FP] and repl acing
|t with the [H gh-NP] within the applicable
Ceogr aphi ¢ Set - Asi de[.]
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The earlier rule differs fromthe later version in that it does
not require donestic non-profits to be favored over foreign non-
profits. The QAP in effect in 1997, however, directed that only
donmestic non-profits would count towards the Non-Profit Set-
Aside, so an instruction to give Florida non-profits priority
woul d not have nade sense in 1997. At bottom as far as the
present dispute is concerned, these two rules are identical in
meani ng. The follow ng di scussion exam nes Rule 67-48.032(2),
Florida Adm nistrative Code (2000) (the “Rule”), in detail, but
the anal ysis would not be nmaterially different if the earlier
rule were its subject.

47. The QAP in 1997 did not dictate a procedure for
el evating non-profits when necessary. But the 2000 version
applicable to Petitioners' applications did. Boiled down to its
operative terms, the 2000 QAP provi des:

[ NPs] shall be noved into the tentative
funding range, in order of their scores with

[NP[D]s] having priority . . . by noving the
[ Low-FP] down in ranking . . . and noving
the [High-NP[D]] within the applicable
Geographic Set-Aside . . . up in ranking[.]

I f no such Applicant exists, the [High-
NP[F]] within the applicable Geographic Set-

Aside . . . will be noved into funding range
in the same manner as stated in the previous
sent ence.

Interpreting the Rule

48. Two questions naturally arise upon reading the Rule.

One is whether the for-profit to be renoved is Low FP! (which
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woul d necessarily be the | owest scored for-profit inits county
group: LowFP!'(x!)) or, instead, one of the applicants fitting
the description Low FP(x!) (which would not necessarily be Low
FP!'). The other is whether the non-profit to be noved into the
funding range is the sole H gh-NP[D'](x) or, rather, one of the
applicants fitting the description H gh-NP[D] (x). The answers
must be found in the phrase “wthin the applicable Geographic
Set-Aside,” for that is the only | anguage that establishes a
paranmeter. The problemis, the phrase can be understood
reasonably in two ways, as expl ai ned bel ow. Consequently, the
Rul e, standing al one, is anbi guous.

The "Anti-For-Profit" Construction

49. The crucial |anguage may fairly be read as an
adj ective clause, further nodifying H gh-NP. Under this
interpretation, which probably cones nore naturally to nost
readers (and rmakes the sentence nore grammatical) given the
proximty of the clause to its apparent object, the phrase
“Wthin the applicabl e Geographic Set-Aside” describes the
county group from whi ch Hi gh-NP nust be drawn; nanely, the
“appl i cabl e” one, whose identity can be deduced as follows. 9/

50. (Qbserve first that the non-profit to be elevated is
not necessarily H gh-NP!', but rather H gh-NP(x!) —the highest
scored non-profit in a particular (i.e. the applicable) county

group. However, because the Rule also requires that donestic
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non-profits be given priority, and because the highest scored
donmestic non-profit in the applicable group woul d not
necessarily be the highest scored donestic non-profit in the
subcl ass of domestic non-profits, or even the highest scored
non-profit in the applicable group, it next becones clear that
the non-profit to be elevated nust fit the description High-
NP[D] (x). But three donestic non-profits mght fit that
description, 10/ which neans that the applicable group sinply
cannot be ascertained with reference to the non-profits. 11/
Apparently, therefore, the “applicable” group is intended to
match the one fromwhich the | owest scored for-profit, however
defined, is renoved.

51. Turning to the for-profits, we see that as nmany as
three for-profits may fall within the definition Low FP(x!), but
that only one Low FP! (x!) can exist at a tine. Thus, the Rule
logically directs that Low FP!(x!) be renoved, or else it would
of fer no nmeani ngful direction regarding how to proceed. Once
the decision is made that the Rule requires the renoval and
repl acenent of LowFP!(x!), it becones evident at l|last that the
applicable county group fromwhich to select H gh-NP[D] (x) is
the county group matching the one in which LowFP!'(x!) is
situated. In other words, if the |Iowest scored for-profit in

the class of for-profits is situated in the Medi um County group,
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then LowFP!' (M) will be renoved and replaced with Hi gh-
NP[ D] (M.

52. Because this interpretation effectively places greater
enphasis on renoving the for-profit with the | owest possible
score as opposed to elevating the non-profit with the highest
possi bl e score, its approach (relatively speaking) is "anti"
for-profit rather than "pro" non-profit. This is the
Corporation’s interpretation.

The "Pro-Non-Profit" Construction

53. Alternatively, the phrase “within the applicable
Geographi c Set-Aside” may be read an as adverhbial cl ause,
nodi fying the verb “replacing.” Assunming this were the intended
meani ng, the Rule's drafters, to avoid confusion, m ght have put
the phrase immedi ately after the verb to be nodified, so that
t he sentence woul d have been structured like this: NPs shall be
noved into the funding range, in order of their conparative
scores, by renoving the Low FP and replacing it, within the
appl i cabl e Geographic Set-Aside, with the H gh-NP. Al though the
actual |anguage is perhaps a bit |ess gramatical, it is
nevert hel ess not unreasonable to construe the crucial phrase as
an instruction concerning where the replacing is to occur, i.e.
in the applicable group. As with the conpeting construction
di scussed above, the applicable group can be deduced, as

foll ows.
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54. Initially it can be observed that because the
repl acing occurs in the funding range and adversely selects a
for-profit, under this interpretation the applicable group nust
be the one in which the for-profit to be renoved resides. Thus,
the for-profit to be displaced nust be the | owest scored for
profit in the applicable group, or Low FP(x!), which would not
necessarily be the | owest scored for-profit in the class of for-
profits. Indeed, as many as three for-profits mght fit the
description LowFP(x!). Therefore, the applicable group cannot
be determ ned with reference to the for-profits but instead is
apparently intended to match the one in which the highest scored
non-profit to be el evated, however defined, is situated.

55. The Rule requires that the "highest scored" non-profit
be el evated —a general description that w thout nore m ght
mean, dependi ng on the context, the highest scored non-profit in
a particular county group (in which case there m ght be three
non-profits fitting the description), or the single highest
scored non-profit in the class of non-profits, anong other
possibilities. But the Rule also requires that donestic non-
profits be given priority, and it does not nake the choice
group-specific. For those reasons, there is only one eligible
beneficiary at a tinme: the highest scored donestic non-profit,
or Hgh-NP[D'](x). Therefore, the Rule logically directs that

High-NP[D'] (x) be noved into the funding range, or else it would
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of fer no meani ngful guidance. Accordingly, the applicable
county group in which to replace Low FP(x!) nust be the county
group matching the one in which Hgh-NP[D'](x) is located. In
ot her words, if the highest scored donestic non-profit in the
subcl ass of donestic non-profits is situated in the Small County
group, then LowFP(S!') will be renpved and replaced with High-
NP[D](S).

56. Because this interpretation effectively places greater
enphasi s on elevating the non-profit with the hi ghest possible
score as opposed to renoving the for-profit with the | owest
possi bl e score, its approach (relatively speaking) is "pro" non-
profit rather than "anti" for-profit. This is Petitioners’

i nterpretation.

Interpreting the QAP

57. The QAP is simlar but not identical to the Rule. The
differences in term nology are subtle —but the subtle
differences materially affect the interpretation.

58. The nost striking distinction between the QAP and the
Rule is that the QAP substitutes a "nmoving down —novi ng up”
formula in place of the Rule's "renoving —repl aci ng" fornmul a.
The action being described is clearly the sanme. But the QAP s
term nology leads to an inportant difference in the sentence
structure. The verb ("nmoving") is separated fromthe adverbs

("up" and "down") by the object to be acted upon: noving-
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obj ect - up, novi ng-obj ect-down. This creates two "sandw ches",
the insides of which are: (1) the Low FP, which shall be noved
down; and (2) the H gh-NP[D] within the applicable Geographic
Set - Asi de, which shall be noved up

59. As with the Rule, the paraneter for determ ning which
for-profit to nmove down and which non-profit to nove up is
ultimately the phrase "within the applicable Geographic Set-
Aside." But unlike the Rule, the crucial phrase in the QAP can
only be read, reasonably, as an adjective clause, further
nodi fying Hi gh-NP[D] (or the term“funding range,” see endnote
10). The QAP rendered untenable the construction of "within the
appl i cabl e Geographi c Set-Aside" as an adverbi al clause by tying
the determ native phrase together with H gh-NP[D] in the mddle
of the "noving-object-up" sandwich. To interpret the phrase as
an instruction regarding where to do the noving woul d be
contrived and unnatural, divorcing the |anguage fromits conmon
meani ng; ordinary people attenpting to comruni cate that thought
woul d not have witten the sentence as it stands in the QAP
12/ Rather, as placed, the phrase "within the applicable
Ceographic Set-Aside" is plainly part of the description of the
object to be noved; it inforns the reader from which group the

non-profit to be elevated nust be drawmn. C. Wight & Seaton,

Inc. v. Prescott, 420 So. 2d 623, 629 (Fla. 4th DCA 1982)

("[Grammtical construction of contracts generally requires
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that a relative or qualifying phrase be construed as referring
to its nearest antecedent.").

60. This plain-language understanding of the QAP is
underscored and confirned by the next sentence, which says: "If
no such Applicant exists" —neaning, plainly, that if there is
no donestic non-profit within the applicable county group to
nmove up in ranking —then the H gh-NP[F] "within the applicable
Ceographic Set-Aside . . . will be noved into the funding range
as stated in the previous sentence.” Even if it were possible
(and it is not) reasonably to construe the words "such
applicant™ to nmean, sinply, "donestic non-profit," rather than
High-NP[ D] (x), there is no way to read the phrase "within the
appl i cabl e Geographic Set-Aside,"” when it appears for the second
time in back-to-back sentences, as anything but an adjective
clause further nodifying Hgh-NP[F]; it is not susceptible to
interpretation as an adverbial clause. 13/

61. Once accepted that the phrase "within the applicable
Ceographic Set-Aside" is an adjective clause further describing
the object to be acted upon, it becones clear that the non-
profit to be noved up nust be the highest scored donestic non-
profit in the applicable group; that is, it nust fit the
description H gh-NP[D] (x). Fromthat point, the analysis is
identical to that which inforns the "anti-for-profit"”

constructi on di scussed above in connection with the
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interpretation of the Rule. The end result, as we have seen

al ready, is that the applicable county group "x" fromwhich to
select H gh-NP[ D] (x) is the county group matching the one in
which LowFP! (x!) is situated. Under the QAP, the identity of
the non-profit beneficiary is determned with reference to the
for-profit victim not the other way around. The m ndset of the
QAP, in other words, is "anti" for-profit, as opposed to "pro"
non-profit.

Conflating the Rule and QAP

62. The Rul e and paragraph 2, at page 2, of the QAP, which

conprise the Instructions, are plainly in pari nmateria;, that is,

they pertain to the sane subject and have a common goal .
Accordingly, to the extent reasonably possible, the Rule and the
QAP nust be construed together as a cohesive, internally

consi stent whole. See, e.g., Mehl v. State, 632 So. 2d 593, 595

(Fla. 1993); Lincoln v. Florida Parole Conm ssion, 643 So. 2d

668, 671 (Fla. 1st DCA 1994).

63. The two conponents of the Instructions, as should be
evident, are not in conflict. Although the Rule is anbi guous,
inthat it reasonably may be interpreted in nore than one way,
one of the two perm ssible constructions thereof that the
parti es have advanced matches precisely the unanbi guous neani ng
of the QAP. Under a unified construction, therefore, the QAP

resolves the Rule’s anbiguity in favor of their common ground.
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Taken together, the Instructions plainly provide that, when
el evating a non-profit into the funding range to satisfy the
Non-Profit Set-Aside, the fortunate non-profit nust be sel ected
fromthe county group corresponding with that of the unfortunate
for-profit with the I owest score in the class of for-profits,
which will be displaced. The Corporation correctly interpreted
the Instructions in the 2000 application cycle.

64. The Corporation’s interpretation of the 1997
Directions, wth which Petitioners’ present positionis in
ent husi astic accord, does not demand a different result. True,
in satisfying the Non-Profit Set-Aside in 1997, the Corporation
followed a perm ssible interpretation of the anbi guous Rule 9l -
48.032(3), Florida Adm nistrative Code (1997). 14/ And from
that prem se, a plausible argunent can be made that the
Corporation’s interpretation and application of the 1997
Directions revealed the intent behind Rule 9I-48.032(3), and
therefore that proof of the nethodol ogy used in 1997 shoul d be
recei ved and considered as extrinsic evidence of the intended

nmeani ng of Rule 67-48.032(2). Cif. Mayflower Corp. v. Davis, 655

So. 2d 1134, 1137 (Fla. 1st DCA 1994), rev. dism ssed, 652 So.

2d 817 (1995)(interpretation parties give to contract may be

best indication of their intentions); Vienneau v. Mtropolitan

Life Ins. Co., 548 So. 2d 856, 859 (Fla. 4th DCA 1989) (where

terms of contract are doubtful, court nay consider
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interpretation placed on contract by the parties, provided such
interpretation is not conpletely at variance with |egal
principles of contract interpretation).

65. But even if it were assuned for argunent’s sake that
an agency’s one-tinme interpretation of an anbi guous rule on the
first occasion calling for its application establishes a neaning
fromwhi ch the agency cannot thereafter depart except by validly

adopting a subsequent rule change, 15/ see Ceveland dinic

Florida Hospital v. Agency for Health Care Adm nistration, 679

So. 2d 1237, 1242 (Fla. 1st DCA 1996), rev. denied, 695 So. 2d

701 (1997), the Corporation did in fact validly adopt a
subsequent rule when it pronul gated paragraph 2, at page 2, of
the QAP after the 1997 awards and before the 2000 application
cycle. In other words, the Corporation did that which the

Cleveland dinic case instructs an agency to do when it changes

its mind about an earlier established policy, practice, or
procedure. Consequently, the Corporation’s interpretation of
the 1997 Directions, reasonable though it was at the tine, | ost
what ever precedential value it m ght have had upon the adoption
of the unanbi guous | anguage contai ned in paragraph 2 of the 2000
QAP.

66. In sum even if it were decided that the 1997 awards
had fixed the neaning Rule 91-48.032(3) —and hence Rule 67-

48.032(2), Florida Adm nistrative Code —the nore recently
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adopt ed | anguage of the QAP unanbi guously expresses the
Corporation’s intent and thus nust prevail as against a prior

i nconsi stent interpretation. See MKendry v. State, 641 So. 2d

45, 46 (Fla. 1994) (when two statutes are in conflict, |ater
promul gated statute should prevail as |ast expression of
| egi slative intent).

Concl usi on

67. Both sides' interpretations can produce a result that
seens unfair, unjust, or unreasonable. But set-asides, by their
nature, are not fair to the applicant that is displaced in favor
of another which is preferred in the service of a perceived
greater public good. Utimtely, therefore, whether it is nore
desirable to discrimnate agai nst the | owest scored for-profit
in the class of for-profits, as the Corporation has decided, or
to give preferential treatnment to the highest scored (donestic
if possible, foreign if necessary) non-profit, as Petitioners
woul d have liked, is sinply a policy decision. The
I nstructions, construed together as a whole, clearly convey the
Corporation’s policy choice, the wisdomof which is not at issue
here. The Corporation properly followed its Instructions in the
2000 Application cycle.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is RECOMVENDED that the Corporation enter a final order
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di smissing the petitions of Petitioner Lakesmart, Petitioner
RPK, and Intervenors Meadow G en and Coral Village.
DONE AND ENTERED this 7th day of February, 2001, in

Tal | ahassee, Leon County, Florida.

JOHN G VAN LANI NGHAM

Adm ni strative Law Judge

Di vi sion of Administrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 7th day of February, 2001

ENDNOTES

1. To make the point without the distraction of unnecessary
details, the exanple in the text ignores the potential effects
of other set-asides and the special targeting goals.

2. lgnoring non-profits within the fundi ng range and for-
profits below the tentative funding lines is appropriate because
none of themis affected by the disputed procedure for noving
non-profits into the funding range to satisfy the Non-Profit
Set - Asi de. Under both of the conpeting nethods for doing that,
the former are never displaced and the latter are never

el evat ed.

3. There is only one | owest scored for-profit in the class of

for-profits. |In contrast, there may be as many as three
donmestic non-profits that can be described as the highest scored
domestic non-profit in a particular county group, i.e. that fit

the description H gh-NP[D] (x). Because Hi gh-NP[ D] (x) nust be
drawn fromthe sane county group as Low FP!(x!) —no matter what
X Is, x nmust equal x —the county group placenment of Low FP!(x!)
determ nes which Hi gh-NP will be noved into the funding range.
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4. If there were no non-profits in the county group in which
LowFP! was |ocated —i.e. a LowFP!(y!) where there was no

H gh-NP(y!) —then the Corporation would renove the Low FP(x!)
havi ng the | owest score (there mght be two fromwhich to
choose). This happened in 2000, where LowFP!' was in the Snal
County group, and there were no Small County non-profits to
elevate into the funding range. The LowFP(x!) with the | owest
score happened to be in the Large County group.

5. There were |lower scored for-profits in the class of for-
profits that were bel ow the tentative funding |ine, but these
are not being considered. See paragraph 18, supra.

6. There was a Large County non-profit with a higher final
score than Lakesmart's, but it was within the tentative funding
range and hence has been di sregarded in the discussion. See

paragraph 18, supra.

7. There is only one highest scored donestic non-profit (if
there are any non-profits outside the funding range). In
contrast, there may be as many as three for-profits that can be
described as the | owest scored for-profit in a particular county
group, i.e. that fit the description LowFP(x!). Because Low
FP(x!) must be drawn fromthe sane county group as Hi gh-
NP[DI'](x), the county group placenent of Hi gh-NP[D ] (x)

determ nes which LowFP will be taken out of the funding range.

8. If there were no for-profits in the county group in which

Hi gh-NP[D!'] (or, alternatively, H gh-NP'[FI']) was | ocated —e.qg.
a High-NP[D'](y) where there was no Low FP(y!) —then presumably
Petitioners would have the Corporation renove Low FP(x!) and
replace it wwth either the H gh-NP[ D] (x) having the highest
score (there mght be two fromwhich to choose) or with the

Hi gh-NP[ F] (x!) having the highest score (again, there m ght be
two from which to choose).

9. Under the QAP in effect at the tine, only donestic non-
profits could be elevated into the funding range to satisfy the
Non-Profit Set-Aside, so presumably only applicants organi zed
under Florida | aw were ranked. For that reason, the discussion
of the 1997 process disregards the “donestic-foreign”

di stinction.

10. Because the discussion considers only non-profits outside

t he fundi ng range, see paragraph 18, supra, the words “bel ow t he
funding range” were onitted fromthe abstracts of the rules and
QAP that preceded this analysis. It mght be noted, however,
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that as an adjective clause the phrase “within the applicable
Geographic Set-Aside” could be interpreted (and perhaps makes
better sense) as a nodifier of the term*®“funding range,” so that
in practice one would first identify the applicable funding
range (for exanple, the funding range for the Small County
group) and then el evate the hi ghest scored donestic (or foreign)
non-profit below that funding line. But, having identified this
nuance, it will be recognized that whether the phrase “within

t he applicabl e Geographic Set-Aside” nodifies “funding range” or
“hi ghest scored Non-Profit Application,” the end result is
exactly the same; either way, the phrase describes the county
group fromwhich H gh-NP nust be drawn. Therefore, this
particular technicality wll not be pointed out in the text.

11. One of these, of course, would be Hi gh-NP[D'], which m ght
al so (but would not necessarily) be High-NP'[D']. |If a donestic
non-profit were the highest scored non-profit in the class of
non-profits, then it would al so be the highest scored non-profit
inits county group.

12. It cannot be assuned that the Rule requires the el evation
of the highest scored donmestic non-profit in the subclass of
non-profits, making the county set-aside in which H gh-NP[D ]
resides the applicable group fromwhich to draw the donestic
non-profit to be el evated, because that would be beg the
guesti on.

13. If "noving" and "up" were not separated, i.e. if the QAP
instructed the reader to nove up in ranking the H gh-NP[ D

wi thin the applicable group, then the QAP m ght be anbi guous in
the way the Rule is ambi guous.

14. To reach a contrary conclusion, the QAP woul d have needed
to say, in effect: |If there is no donmestic non-profit outside
the funding range, then the H gh-NP![F!'] will be noved into the
funding range, within the applicable Geographic Set-Aside. The
actual |anguage of the QAP does not express this thought.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomrended Order. Any exceptions
to this Reconmmended Order should be filed with the agency that
will issue the Final Order in this case.
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